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MHopmaumsi npoHU3bIBAeT BCe cdepbl XKua-
HeoeATenbHOCTU Nioden, obLlecTBa, rocygapcTaa.
[oBonbHO YacTo B cchepe npeanpuHMMaTenbLCTBa
UMEHHO cobrnoaeHne pexmmMa KoHpaeHUMansHo-
CTWM KOMMEPYECKOWN TaWHbl MO3BONSAET CyObeKkTam
KOMMep4Yeckon AeaTenbHOCTU obecnedvnBaTtb Mo-
ny4yeHve npubbinu.

PackpbiTue n paccrnegoBaHue MpecTynieHnn
3KOHOMUYECKOW HarnpasBneHHOCTM 4YacTo Tpebyet
OT COTPYOHMKOB NPaBOOXPaHUTENbHbIX OPraHoB Mo-
nyyeHune cBeaeHWN, OTHOCALLMXCA K KOMMEPYECKOW

© BepwwuHuHa E. C., Wepbakosa M. I1., 2022

TanHe. W 3gecb Heobxogumo cobniogaTtb ycrnoBust
N KPUTEPUN MPABOMEPHOCTU €€ NMONy4EHUs.

B cooTBeTCcTBMM C (hedepanbHbiM 3aKoHO4A-
TENbCTBOM KOMMeEpYeckas TaiHa — 3TO TaKoW
pexuM  KoHUAeHUManNbHOCTU UHdOopMaLuu,
KOTOpbI Mo3BonseT ee obnagatento NonyyuTb
3KOHOMMUYECKYIO BbIFOAY, COXPaHWUTbL CBOE Mo-
NOXeHne Ha pblHKe, YBEMNUYUTb COOCTBEHHbIE
aoxofabl U n3bexarb HeonpaBAaHHbIX PacxonoB
Npy UMEIOLLMXCA MU BO3MOXHbIX obcToATEmNb-
cTtBax [1].
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K Kommepyeckorn TanHe MOXXHO OTHECTM Jo0yHo
WMHOPMALNIO, UMEILLYID KOMMEPYECKYI LEH-
HOCTb (OEWCTBUTENbHYIO UIKM MOTEHUMArbHYK) B
CUny HEN3BECTHOCTU ee TpeTbuM nuuam [1].

MpaBOM OTHeceHUs WMHopMaUUn K KOMMep-
Yeckow TarHe obnagaeT nMuo, KOTopoe No npaBy
BnageeT Takon uHgpopmaumen. K Hen moryT 6biTb
OTHeceHbl Nobble CBeAEHUS NMPOU3BOACTBEHHOTIO,
TEXHUYECKOro, 3KOHOMWYECKOro, OpraHv3aumoH-
HOro xapakTepa, a TakkKe CeKpeTbl Mpou3BoAcCTBa
(Hoy-xay) [2].

Ona obecnedyeHnss BO3MOXHOCTW MOMYYEHUs
KOMMepP4YeCKON TalHbl roCy4apCTBEHHbIMW OpraHa-
MU, a TaKke B Lensx npegynpexaeHus 3noynoTtpe-
OneHun cocTaeneH nepeyeHb CBEOEHUN, KOTOpbIe
He MOryT OblTb OTHECEHbI K KOMMEPYECKOW TanHe
[1, 3], cogepxalumiics kak B PegepanbHOM 3aKoHe
ot 29 mons 2004 roga Ne 98-d3 «O kommepye-
CKOW TanHe», Tak U B NocTaHoBneHun MNpaButens-
ctBa PCOCP ot 5 gekabps 1991 roga Ne 35 [3].

B cnyyae HeobxooumMoOCTV 3aMHTEpPECOBaHHbIE
opraHbl MOTyT MOMNy4YUTb KOMMEPYECKYI TawviHy
Nno MOTMBMPOBAHHOMY 3arnpocy, KOTOPbIA OOMMKeH
YETKO OMUCbIBaTb Liefb, CPOK U HOPUANKO-NPaBo-
Boe 060CHOBaHMe nNpegocTaBneHms nHpopmaumm.
O6 atom roesoputca B yactu 1 cratbm 6 dege-
panbHOro 3akoHa «O KOMMepPYECKON TalHe».

Bo 2 yacTu aTom xe cTaTbn NPUBOAUTCS, YTO B
cnyyae oTkasa npefocTaBneHnss KOMMepPYeCKon
TariHbl MO MOTMBUPOBAHHOMY 3anpocy, creayet
obpaTutbca B cyqd M MonyynuTb ee B cyaebHOM
nopsigke.

B cnyyae, ecnu obnagatenb KOMMeEp4YeECKOM
TalHbl OTKa3blBaeTCA ee NpefocTaBUTb, UMEETCH
BO3MOXHOCTb MPUBIIEYEHNSI KOMMEPYECKON opra-
HM3aLUMN K agMUHUCTPATMBHOM OTBETCTBEHHOCTM
no cratbe 19.7 Kogekca Poccunckon ®enepauun
00 aaAMMHUCTPATMBHBIX MNpaBoOHapyLleHusax [4].
MpaBga, Ans OpMAMYECKUX MWL TaM npegycMo-
TPEH He3HaunTemnbHbIW WTpadg OT Tpex A0 NATU
Thicsd pybnen. MNpepctaBnsiercs, 4To A KOMMeEp-
YeCKOM opraHusauum ato ByayT HecyleCTBEHHbIe
notepu. A BOT Bpemsl, Heobxoanmoe A5is npusee-
HUS BCEN HEOBXOAMMOW OOKYMEHTaUUn B NOPSIAOK
BO BpeMsi cyaebHbix pasbupartenbcTB, obnaga-
TENb KOMMEPYECKON TalHbl, 6€3YCNOBHO, MOYYNT.
B cBsi3u ¢ 3TMM NnpaBoOXpaHNTENbHbIE OpraHbl MO-
ryT ynycTUTb BO3MOXHOCTb MOMyYeHnst JOCTOBeEp-
HbIX AOKa3aTeNnbCTBEHHbIX OAaHHbIX.

lMonyyns KOMMepPYECKyto TarHy, opraHbl, CTaB-
wre ee obnapgatenamu, a Takke cam obnapa-
Tenb 00s3aHbl MpPeaocTaBuTb 3Ty MHOpMauuio
Mo 3anpocy CygoB, OpraHoOB MpeaBapUTENbHOMo
CrnepfcTBusi, OPraHOB JO3HAHWS MO Aeram, Haxoas-
LwmMce B Ux npoussoactee. Heobxogmmo caenatb

aKUEHT Ha TOM, YTO B 3TOM MEepeYHe OTCYTCTBYIOT
OopraHbl, OCYLLECTBMSAOLNE OnepaTnBHO-pa3bICK-
Hyl0 deATenbHOCTb, BBMAY 4Yero y obnagartenen
KOMMepYeCKON TanHbl NOSBNAETCA XOpoLlasi BO3-
MOXHOCTb He MpefoCTaBnsATb ONepPyrnoOrTHOMOYEH-
HbIM OpraHOB BHYTPEHHUX Aerl HEOOXOAMMYK UM
MHdopMaLnIo.

[Mpobrnemoli COOTHOLIEHMS OpraHoB [A03Ha-
HUS U OpPraHoB, OCYLLECTBMSAOLWUX OrnepaTuBHO-
PasbICKHYIO OesTenbHOCTb, 3aHWManuMcb MHOrme
BblgaloLwmecs yyeHbole. Tak, AaHHOMY BOMPOCY
MOCBSILLEHbl TPyAbl AOKTOpa IOPUAMYECKUX HayK,
npodeccopa A. . MapkywuvHa; gokTopa topuaum-
yecknx Hayk, npodeccopa H. C. XenesHsika [5] u
MHOIUX ApPYruX.

B nomb3y pasrpaHuyeHus 3TUX OBYX OpraHoB
roBopsAT NyHKT 1.1. yactn 3 ctatbn 41 YronosHoO-
npoueccyanbHoro kogekca Poccunckon &dege-
pauuu, B COOTBETCTBUM C KOTOPbIM AO3HaBaTeNb
MMeeT NpaBo AaBaTb MWCbMEHHbIE MOPYYEeHMs O
NpoBeAeHNN OnepaTMBHO-Pa3bICKHbIX MEeponpus-
TUN; YacTb 2 3TOW Xe CTaTbM, rde ykasaHO Heno-
MyCTUMOCTW BO3MOXEHUS MOSTHOMOYUIA MO MpoBe-
OEHWIO JO3HaHWS Ha TO NMLO, KOTOPOe NPOBOAUIIO
U1 NPoBOAUT MO JAHHOMY YrOfIOBHOMY AEny one-
paTuBHO-pa3biCkHble MeponpuaTus. Kpome Toro,
B npukase MBL Poccun ot 30 anpens 2011 roga
Ne 333 «O HeKOTOpbIX OpraHM3aLMOHHbBIX BOMPO-
Cax 1 CTPYKTYPHOM NOCTPOEHNM TEPPUTOPUarbHbIX
opraHoB MB[] Poccumn» opraH go3HaHus 1 nogpas-
OeneHnss no onepaTtuBHOW paboTe CxemMaTu4dHo
npegcraeneHbl otgencHo. K onepatmBHbIM noa-
pasgeneHusM OpraHoB BHYTPEHHWUX derl, npaBo-
MOYHBIM OCYLLECTBASATb OMepaTMBHO-Pa3bICKHYIO
OEeSTENbHOCTb B MOMHOM 00beMe OTHOCATCH: nog-
pasgeneHust yrorioBHOTO pO3bICKa; SKOHOMUYECKON
6e30nacHOCTM 1 NPOTMBOAENCTBMSA KOPPYNUUK; Mo
NPOTUBOAENCTBUIO IKCTPEMU3MY; NoApasaeneHns
Mo KOHTPOJI0 3a 06OPOTOM HapPKOTMKOB; CODCTBEH-
Hou 6e3onacHocTu; No obecneyeHuto BesonacHo-
CTM Nuu, nognexawmnx rocygapCTBEHHON 3aluuTe;
crneumanbHbIX TEXHUYECKUX MepOonpusaTUr; one-
paTMBHO-NOUCKOBbIE; NO Gopbbe C NpecTynHbIMU
nocsiraTenbCTBaMM Ha rpy3bl OPraHOB BHYTPEHHMUX
Jen Ha TpaHcnopTe u apyrue [6].

B astonm cBA3n BO uM3bexaHWe HEKOPPEKTHOrO
TOMNKOBaHMSA HOPM MpaBa M KOHKPETM3auum npaso-
NPYMEHUTENBHON OeATEeNbHOCTU CYUTaeM Heob-
XOOVUMbIM BHECTU U3MEHEHMWS B NYHKT 3 cTatbn 6
depepanbHoro 3akoHa ot 29 wuonsa 2004 ropa
Ne 98-03 «O koMMep4yecKkow TaviHey» M Nocne op-
raHoB JO3HaHWs §06aBNTb OpraHbl, OCYLLECTBSA0-
LLUMe onepaTMBHO-Pa3bICKHYIO OEeATENbHOCTb.

PaccmatpuBaembim degepanbHbiM  3aKOHOM
TaKkKe yCTaHOBMEHbl Mepbl, Heobxooumble ANs
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obecnevyeHnss OxpaHbl KOMMEPYECKOW TaMHbl.
B nepByt ouyepenb K HUM OTHOCATCH cOCTaBrne-
HUe nepedvHsl CBeOeHUN, OTHECEHHbIX K rocyaap-
CTBEHHOW TanHe. Bo-BTOpbIX, NOAroTOBKa Cnncka
nuu, UMerLwmx OOCTYyNn K KOMMEpPYEeCKOn TaunHe.
BaxHbIMM Mepamu oxpaHbl SABMAKTCA HaHece-
Hue nomeTkn «Kommepueckasa TanHay», obecne-
yeHue ocoboro pexmnma xpaHeHus 1 obpalleHust
¢ nogo6bHon nHopMaumnen, a Takke KOHTPOSb 1
yCTaHOBIIEHNE OTBETCTBEHHOCTW 3a HapylueHue
pexuma KOHMAeHUNaNbHOCTU KOMMEpPYECKon
TanHbl. ObecneveHne ykasaHHbIX Mep OXpaHbl
He npencTaBnsAeTcss JOCTATOMHO CIOXHbIM, Of-
HaKoO OOBOJSIBHO 4aCcTO B KOMMEPYECKUX OpraHu-
3auuMax MOXHO yBuaeTb ux HecobniogeHue. Kak
nokasblBaeT cygebHasa npakTuka, MMEHHO 3TO He
No3BONSIET MPUBMNEYbL K OTBETCTBEHHOCTU nuu,
He 3aKOHHO MOMYYMBLUUX KOMMEPYECKYH TamHy.
B cooTBeTCTBMM C NYHKTOM 7 YacTu 2 ctatbn 29,
a Takke 4vactun 3 ctatbm 183 YronosHo-npouec-
cyanbHoro kogekca Poccunckon depepauymm
OCyLLleCTBMEHME BblEMKW MpegMeToB W [OKy-
MEHTOB, OTHECEHHbIX K rOCYyAapCTBEHHOM U MHOW
OXpaHAeMOW 3aKOHOM TaWHe, BO3MOXHO TOJSIbKO
Ha OocHOBaHuu cygebHoro peweHus [7]. OgHako
B MPaKTUYECKON AEeSATENbHOCTU OOBOMBHO YacTo
BO3HMKaET CcuTyauusi, Korga COTPYOHMKU opra-
HOB, OCYLLECTBMSIOWMX ONepaTMBHO-Pa3bICKHYHO
OEeATeNbHOCTb, U3bIMalT BCE MHTEpECYLWne nX
npeameTbl U JOKYMEHTbI B Xofe rnacHoro obcne-
OO0BaHMUsl, He NMes Ha 3TO CcyaebHOro peLueHus.
B aTtom cny4yae no 3adBneHuo npeacraBuTenen
KOMMEpPYECKNX OpraHu3auum MoxeT ObiTb BO3-
OyxgeHo yronoBHoe fgerno no cratbe 183 Yro-
noBHoOro kogekca Poccunckon depepaumm [8].
CynebHasa npakTuka npuBrie4eHUs K YrorioBHOW
OTBETCTBEHHOCTU MO AaHHOW Kateropuu gen He
3HayMTenbHasi. OTO CBA3aHO C TeM, YTO CaMuM
COBCTBEHHMKOM KOMMEPYECKON TanHbl He cobrto-
AalTcs Heobxoanmblie Mepbl ee oxpaHbl. Hanpu-
Mep, Ha MaTepuanbHblX HOCUTENSIX CBEAEHUI, CO-
CTaBnSAOLWNX KOMMEPYECKYHO TalHy, OTCYTCTBYIOT
COOTBETCTBYIOLLME MOMETKM, YTO BCTpe4vaeTcs B
OGONbLUNMHCTBE CIy4aesB.

OpraHbl, NonyyYnBlINEe CBEOEHMWS, COCTaBIsHO-
LLMEe KOMMEPYECKYI0 TanHy, 06513aHbl 0becneunTb
X OXpaHy, He BMpaBe pasrnawaTtb unu nepe-
AasaTb APYrMM OpraHam unuv TpeTbum nuuam 3a
WCKITIOYEHNE CrlyyaeB, KOTOpble Mbl MPUBOSUIU
Bbille, TO €CTb MO 3anpocy CyAOB, OpraHoB cnea-
CTBUSA U JO3HaHMSA. Bo Bcex ocTanbHbIX Cryvasx
NMofyYeHHble CBeAEeHMUs!, OTHOCSLLMECS K KOMMeEp-
YeCKOW TaWHe, NpaBOOXpaHUTEmNbHbIE OpraHbl He
MMEeKT MpaBoO MNpefocTaBnATb APYrMM rocydap-
CTBEHHbIM OpraHam.

B cnyyae HapyweHus KoHgUAEeHUManbHOCTU
KOMMEPYECKON TalHbl MOryT HacTynuTb pasnuy-
Hbl€ BMAbl OTBETCTBEHHOCTH.

Hanpvmep, avcumnnmHapHasi B COOTBETCTBUM C
NOAMYHKTOM «B» NyHKTa 6 ctatbn 81 TpyooBoro Ko-
nekca Poccuiickon ®enepaumm B criyyae pasrnaile-
HMS1 KOMMEPYECKON TalHbl, YTO SBMSETCS rpyobiM Ha-
pYyLLEHMSAM TPyAOBbIX 00si3aHHOCTEN, pabotoaarterb
MOXXET PaCTOPrHyTb JOrOBOP C paboTHMKOM [9].

Takke MOXeT HaCTyNUTb rpaXgaHCKo-NpaBoBas
OTBETCTBEHHOCTbL. B cooTBeTcTBMM cO cTatben 15
IpaxgaHckoro kopekca Poccuickon Pepepauum
obnapatenb KOMMEpPYECKOW TalHbl MOXET Tpe-
OoBaTb MOMTHOrO BO3MeELLEHMST YObLITKOB B criyvae
pasrnalleHns, nepeaady Unmn MHOM yTevkn cekpe-
Ta (cT. 1472 IpaxpgaHckoro kogekca Poccuiickon
depnepauumn) Npon3BoacTBa UM MHbIX CBEAEHUN,
B OTHOLLUEHUWN KOTOPbIX YCTAHOBIEH PEXUM KOHU-
JeHumansHocTH [2].

B cny4yae, ecnu pasrnaweHve orpaHn4yeHHoOMn
MHGOPMaUUKN He BIieYEeT HaCTyMNMeHne YyronoBHON
OTBETCTBEHHOCTW, HacTynaeT agMUHUCTpPaTVBHAas
B cooTBeTcTBUM co ctatben 13.14 Kopekca Poc-
cuiickon depepaumm o6 agMUHUCTPATUBHBIX Npa-
BOHapyLleHusx [4]. B pamkax gaHHOW cTaTbu Ans
OOIMKHOCTHbIX NKL NpegycMoTpeH wTrpad oT 4 o
5 TbIC. pyOnen.

YronoBHas OTBETCTBEHHOCTb MpegycMOTpeHa
no cratbe 183 YronoBHOro kogekca Poccuinckomn
denepaumn 3a He3aKOHHOE MOMyYeHWe unu pas-
rnaweHne KoMmep4eckon TanHbl [8].
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