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Cepeda UpuHa MuxatinoeHa,

OOKTOP topnanyeckux Hayk, npodeccop,
3aBefyloLmin Kagegpon yronoBHOro npasa

1 KpuMuHonorun MpkyTckoro

WHCTUTYTa (dbunmana)

Bcepoccuinckoro rocyaapcTBeHHOro
YH/MBEpCUTETA I0CTULNN,

yrieH kBanndukaumoHHON KOMUCCUMU
ApBokatckon nanatbl VipkyTckon obnactu;
PymsiHyeea KOnus HukonaeeHa,

KaHAnOaT 9KOHOMUYECKMX HayK,

KaHanaaT rpuandeckux Hayk, JOLEHT,
3aBefyloLmin kKagegpon rpaxkgaHckoro npasa
n npouecca Mpkytckoro nHctutyta (punuana)
Bcepoccuickoro rocyaapcTBeHHOro
yHMBEpCcUTeTa ICTULNN

(PIMA MuHtocta Poccun);

KanaHOdapuweunu XpucmuHa AnekcaHOpoeHa,
KaHauaaT ropuandeckmx Hayk,

AOLEHT Kadeapbl yronoBHOro npasa

1 KpuMuHonorum VpKyTckoro MHCTUTYTa (dounuana)
Bcepoccuickoro rocyaapcTBeHHOro
yHMBeEpcUTeTa ICcTuumnm

(PMA MwuHtocTta Poccun)

0] PO «kHay4YHOro Ttypusma» npu obecnevyeHun npaBa Ha 3aluTy
B COBPEMGHHOﬁ I'OpVIJJ,I/I‘-IeCKOﬁ HayKe U NpaKTuke

«Hay4HbI Typn3aM» Ha MeXOyHapOAHOM YPOBHE SIBMSIETCS YHMKANbHbIM BUAOM MyTELUECTBUA, KO-
TOpbIM Npegnonaraet yyacTve B UCCreoBaHNsX B caMbiX pa3Hbix cdepax. MexayHapogHoe npodpec-
CMOHanbHOE COTPYOHNYECTBO B cdhepe HpUCTPYLAEHLIMM aKTUBHO Pa3BMBAETCS U BbI3bIBAET MHTEPEC HE
TONbKO Y NPEeACTaBUTENEN HENOCPEACTBEHHO HAY4YHOIO COODLLECTBA, HO U BCE Yalle NpUBIEKAeT BHU-
MaHue NPakTU4eCKnx paboTHMKOB.

AnBokatckasi nanarta VpkyTtckon obnacTty ctapaeTcs COOTBETCTBOBATb AaHHbIM TEHAEHLUMSM U aKTUBHO
B3aMMOJENCTBYET C Korreramum, obcyxaast npodeccuoHarnbHbIe BOMPOCh! B paMKax B3avMHbIX BU3UTOB. Tak,
3a 6e3 Marnoro 4ecsTb NET y>Ke MMEETCA OnbIT NpodeccroHarnbHbix 0omeHoB ¢ PpaHumen, Huaepnangamm,
KOxxHom Kopeen, ['py3uneir, ApMeHMEN 1 gpyrMMmn cTpaHamn. 3HadeHre Takux Noe3aoK A passuTus B Npo-
dreccroHaneHon cdepe CNoXHO NePEeOLIEHNTL, MOCKOMbKY OHU AatT BO3MOXHOCTb CYLLECTBEHHO pacLuu-
PYTb KPYro3op, rpaHuLibl NpoheccnoHanbHOr 1 06LLEYENOBEHECKOTO CO3HAHMS, Y3HaTh O OPYrMX NPaBOBbIX
cucTemMax, TEHAEHLMM COBPEMEHHOM OPUANYECKOM HAYKN 1 NPAKTUKW, 06CYAUTb CROXHbIE NpoddeccnoHarnb-
Hble BOMPOChI C Konneramu. TpaguumMoHHO B MOA0OHOro poda noe3akax y4acTBYHOT HE TOMNbKO afBoKaTtbl, HO
W CTYOEHThI, NpeacTaBUTENM Hay4yHOro coobLecTBa. YyebHas YacTb MOe3dkun yaaqdHo coveTaercs ¢ Typu-
CTUYECKOM NPOrpaMMoit, MOCELLEHMEM JOCTONPMMEYATENBbHOCTEN, 3HAKOMCTBOM C HaUMOHAarbHOM KyXHen'.

OpHuM 13 Hambonee 4acto obcyXaaemblX BOMPOCOB B TakMx MOe3gKax CTaHOBATCA MpobremHbie
acnekTbl peanusauum npae Nogo3peBaeMoro U 0OBMHAEMOro Ha 3alumMTy, NpedocTaBneHus GecnnaTHowm
HOpMAMYECKOM NoMoLLM, cyaebHoro npeacTaBuTenscTea u gp. Tak, obcyxgarTca TeopeTnyeckne noaxoap!,
Hay4Hble NapagurMbl ¥ NPaKTUYECKUIA OMbIT, CYLLECTBYHOLLMIA B paMKax KOHKPETHOWN MPaBOBOW CUCTEMbI.

B 2017 rogy coctosincs y4ebHbIN BU3MT generaunm AgBokaTtckomn nanatbl Mipkytckon obnactu B Co-
BeT EBponkl n EBponenckuin cya no npaeam venoseka (r. Ctpacbypr, ®paHuyackas Pecnybnuka). JaHHbI
BM3UT ABWIICA NOrMYecknum npogosmkeHmem kypcoe HELP no nporpamme gonyctMMocTv AokasatenscTs

' MexayHapofHble CBSi3W MO3BOJSOT CYLLECTBEHHO paclumpuTb cobcTBeHHbIN kpyrozop. URL:https:/fparf.ru/
polemic/opinions/mezhdunarodnye-svyazi-pozvolyayut-sushchestvenno-rasshirit-sobstvennyy-krugozor-/ (nata o6-
paweHnus: 01.05.2024).
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B YrONIOBHOM MpoLecce, KoTopble Obinv NMpoBedeHbl ¢ ydacTneM npenctasutenen degepanbHon nana-
Tbl agBokatoB PP n Agpokartckon nanatbl CTaBponornbCcKoro kpas. lNporpamma no3sonuna 3a KopoTkoe
BpeMs NonyynTb NpeacTaBrneHne o gesiTenbHocTn opraHoB CoBeTa EBpoOMbI 1 €eBpONenckoM NpaBocyauu.
JTobonbITHO BbINo y3HaTb, YTo ans ECIMNY cywecTyeT npobrnema eanHoobpasus cynebHom npakTuku, KOTo-
pas peluaeTcs nyTem NpuBIeYeHnsi B MPOLLECC NOArOTOBKM PeLLeHUi crneumarnbHbIX KOHCYNBTaHToB. Lienb
nx paboTbl — BO3MOXHOE M30EeXaHNE NPOTUBOPEYMNBLIX MOAXOAOB NPY PACCMOTPEHWUN aHanorMyHbIX gen'.

B 2018 rogy pneneraumsi AgBokaTtckon nanatbl MpkyTckon obnactu nocetuna Pecnybnumky HOxHas
Kopes. [lenerauuio npyHMManu pykosoautenu u cyabk BepxosHoro Cyaa, npokypatypbl u AOBOKaTCKOM
nanatbl NPoBMHLMK YyHrOyK. [MpakTUyYecknn acnekT Bu3uTa Takke cogepkan BO3MOXHOCTb NPUCYTCTBUS
Ha cygebHoM 3acejaHun B cyge anennsiuMoHHON UHCTaHUUN 1 Bbin yaa4YHo OOMOHEH HayYHbIMWU Mepo-
npuaTusMK. Tak, B yHUBEpcuTeTe NPOBUHLMM NPOBEAEH MEXAYHapOAHbIN CUMMNO3UyM MO TemMam, NOCBs-
LLIEHHBIM CUCTEME topuandeckoro obpasoBaHus, a Takke oCobeHHOCTsIM pacTopXeHus 6paka B Poccumn
n Pecnybnuke Kopes. Co cBoummn goknagamu BbICTYNWUAM UPKYTCKME afBoOKaTbl 1 OOQHOBPEMEHHO y4e-
Hble-npaBoBebl. IHTepecHO OTMETUTb, YTO NPaBoOM Ha cyaebHoe NpeacTaBUTENLCTBO B YTONTOBHOM U B
noaaBnsoLLEN YacTu rpaxaaHCcKoro cyaonpoussoacTea B Kopee HageneHbl UCKMIOUYUTENBHO afBOKaTbI?.

B okTa6pe 2022 roga ¢ Hay4HO-NpaKTUYECKOW Lenblo aerneraunsa AQBOKaTCKoW nanartbl VIpKyTCcKon
obnactu nobbiBana B Pecnybnuke Apmenus n Pecnyonuke py3us. NpeameTomMm ndydeHusi, TOMMMO Mpo-
4YMX BOMPOCOB, ObIT AENACTBYHOLMNIA B APMEHNN MOPSOOK OKasaHusa cyocnanpyemon ropngnyeckon noMmo-
LW, KOTOPbIV CYLLECTBEHHO OTNIMYAETCA OT POCCUNCKOIO MHCTUTYTa 3aLUMUThl MO Ha3HaAYeHM0. ApMSIHCKNe
afBoKaThl, OKa3blBalOLLME Takylo MOMOLLb, NONyYaT (UKCUPOBAHHYIO OnnaTty, NPYPaBHEHHYIO K OKMa-
oy npokypopa ropoga EpeaH. [Ina yyactus B cucteMe agBoKaT OOSMKEH MPOWTM KOHKYPCHbIN O0TOOp.
Pabota B cdhepe BecnnaTHOM LOPUAMHECKON MNOMOLLM UCKIOYaET A5t aaBoKaTa BO3MOXHOCTb COOCTBEH-
HOW YaCTHOWN NpaKTUKKS,

B cBoto odepenb 1M Mbl XoTenu 6bl NOAENUTBLCH C YMTaTENSIMU COOCTBEHHBIM MOHUMAHMEM OOHOIO 13
Hanbornee CyLleCTBEHHbIX, Ha Hall B3rMsA, BONPOCOB — peanu3auun npae nogo3peBaemMoro 1 06BuUHS-
€MOro Ha 3alWTy B KOHTEKCTe AEeNCTBYHOLLEro OTe4eCTBEHHOro 3akoHoaaTenbcTBa. [lpegctaBneHHbIN
0630p OCHOBHbIX 3MIEMEHTOB YKa3aHHOTO Npasa He NpeTeHAYeT Ha BbICOKYH0 CTEMNEeHb Hay4YHOW HOBU3HbI
N OPUrMHaNBHOCTU U BMECTe C TeM BMOfHe COOTBETCTBYET Matepuanam ToW AMCKYCCuW, KoTopas OT-
KpblBaracb No Bonpocy obecnedyeHus npaea Nogo3peBaemMoro 1 06BMHAEMOro Ha 3aLnTy B pas3nnyHbIX
CTpaHax, KOTopble Mbl MOCETUMN.

MpuHUMn obecneyeHns NnpaBa NO4O3PEBAEMOro M OOBUHSAEMOrO Ha 3aLUUTY SABMSETCS KOHCTUTYLIMOH-
HbIM, CyAOMPON3BOACTBEHHbIM, YrONOBHO-NPOLECcCyarnbHbIM NPUHLIMMNOM, NEepPBUYHOE 3aKpensieHne Ko-
Toporo peanu3oBaHo B cT. 45 n 48 KoHcTuTyumnm Poccuiickon ®eanepauun (qanee — KoHcTutyuus PO)4
B YronoeHo-npoueccyansHoM kogekce Poccuiickon ®epepaumm (ganee — YK P®)® gaHHbIA npuHUmn
3aKpenneH B ctaTbe 16 1 NnpegycMaTpuBaEeT CriefytoLme NoroXeHns:

1. Nogo3peBaemomMy 1 06BUHsIEMOMY OGecrnedMBaeTCa NPaBo Ha 3alUWTY, KOTOPOE OHU MOTyT OCy-
LLEeCTBASATb MMYHO NTMBO C MOMOLLbIO 3aWwuTHMKA 1 (M) 3aKOHHOTO NpeAcTaBUTENS.

2. Cyq, Npokypop, cnegoBaterb U 4o3HaBaTeNb Pa3bACHSIOT NOJ03pEBAaEMOMY U OGBUHAEMOMY VX NpaBa u
obecneymBatoT MM BO3MOXHOCTb 3alLMLLIATLCS BCeMM He 3anpeLleHHbIMu YTTK PO cnocobamu n cpencteamm.

3. B cnyvasx, npegycmoTpeHHbix YK P®, obs3atenbHoe yvactve 3awMTHUKA U (Un) 3aKOHHOTO
npegcraBuTens nogo3peBaemMoro unu obBuHAeMoro obecnevmBaeTcsl OOMKHOCTHBIMW NULAMK, OCY-
LLECTBASOLWMMN NMPOU3BOACTBO MO YrOrIOBHOMY Jeny.

4. B cny4asx, npegycMoTpeHHbIX YK P® n nHbiMu deaepanbHbIMK 3akOHaMK, NOAO3pEBAEMbIN U
06BMHSAEMbIN MOTYT MOMNb30BaTbLCA MOMOLLBIO 3aluTHMKA BecnnaTHo.

' Bug Ha Ctpacbypr n3 Cubupun. URL: https://fparf.ru/polemic/opinions/vid-na-strasburg-iz-sibiri/ (aata obpalue-
Hus: 01.05.2024).

2 Upkytck — Ceyn — Kenmxy. URL: https://fparf.ru/polemic/opinions/irkutsk-seul-kyendzhu/?ysclid=lwg3vhd
uk1304899028 (noarta obpaweHus: 03.05.2024).

3 MexayHapoaHble CBA3M MO3BOSISOT CYLLECTBEHHO paclumMpuTb cob6CTBEHHbIN Kpyrosop. URL: https://fparf.ru/
polemic/opinions/mezhdunarodnye-svyazi-pozvolyayut-sushchestvenno-rasshirit-sobstvennyy-krugozor-/ (nata o6-
pawexus: 01.05.2024).

4 KoHctutyums Poccuiickon ®epepaumn (NpuHsSTa BCeHapoaHbIM rofiocoBaHnem 12.12.1993 ¢ nameHeHusiMu,
onobpeHHbIMM B xoae obuepoccunckoro ronocosanmsa 01.07.2020) // OduumanbHbIn MHTEPHET-NOPTan NpPaBoBON
nHdpopmaumm. URL: http://www.pravo.gov.ru (gata obpaiyeHus: 01.05.2024).

5 YronoBHo-npoueccyanbHbI kogeke Poccuinckon ®epgepaunm ot 18 aekabps 2001 roga. Ne 174-93 (B pea. ot
29 nrons 2017 roga) // CobpaHune 3akoHogaTenbcTBa Poccuiickon ®enepauun. 2001. Ne 52, cT. 4921.
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CwmbICOBO€E HaMoNHeHMe AaHHOro MpuHUMNa — onpeaerneHne BO3MOXHOCTEN 06BMHAEMOro (Nogo-
3peBaemMoro) no 3awmte ot 06BMHeHUs (Nogo3perHns). Takum obpasom, 6e3ycrnoBHY B3aMMOCBSI3b MOX-
HO MpoCneanTb MeXay NPUHLMMOM NPe3yMnuMmM HEBUHOBHOCTY M NPMHLMNIOM obecnedyeHuns nogospesa-
eMomMmy obBMHAEeMOMY npaBa Ha 3awmTy. Kak BepHo ykasbiBan B cBoe Bpemsa M. C. CTporoeuy, «npaBo
0BBVHSAEMOrO Ha 3alLMTy SIBASIETCS MHTErPMPOBaHHbLIM BbipaXKEHWEM BCEN COBOKYMHOCTM MpUHaanexa-
LWMX 0OBUHSIEMOMY NpoLEeCcCyarnbHbIX NMpaB, OCYLLECTBNAS KOTOPble OH MOXET 3aluMLatbCca OT npedb-
SIBMEHHOro eMy 06BMHEHWS], OCNapuBaTh ero, NPUBOANTL AOKa3aTenbCTBa M JOBOAbI B CBOE OMNpaBdaHue
Unu Anst CMsir4eHNs CBOe OTBETCTBEHHOCTU» . OTCTYNNEHNE OT NPE3YMMLUN HEBUHOBHOCTU HEU3MEHHO
BreYyeT 3a cobon HapyLleHre npasBa 0OOBUHSEMOrO Ha 3aLLuMTy, Kak, B CBOK ovepedb, HapylleHne npasa
06BMHSAEMOrO Ha 3almMTy 0653aTenbHO BEAET K HapyLLIEHNIO NPe3yMnumny HEBUMHOBHOCTW.

BaxHenwmre npaBonpuMeHUTENbHbIE acNeKkTbl peanu3auumn paccmMaTtpuBaemMoro npuHUmMna packpbl-
Tbl B nocTtaHoBneHun NneHyma BepxosHoro Cyaa Poccuiickon ®enepaumm ot 30 nioHsa 2015 r. Ne 29
«O npakTuke NpUMEHEHNs Cyaamn 3aKoHOA4aTenbCTBa, obecneynBaroLLero NpaBo Ha 3almTy B Yroros-
HOM CyAOMNpPON3BOACTBEN?.

Tak, ocHOoBononarawLWwmMMm HENOCPEACTBEHHO MO BOMPOCY y4acTus 3aliMTHMKA B YrONTOBHOM Cydo-
Npon3BOACTBE SBNAOTCS crieaytolime ykasaHusa NneHyma BepxosHoro Cyna Poccuiickon depepauun:
1) no cmeicny ctatbs 16 YIK PO obecneyenne npaBa Ha 3allnTy SIBNAETCS OAHMM U3 MPUHLUMOB Yro-
FIOBHOIO CyA0ONPOV3BOACTBA, AENCTBYIOLLMX BO BCEX ero ctagmsx (n. 1); 2) ecnv npm paccMoTpeHumn gena
B OTCYTCTBME OOBUHSAEMOrO B COOTBETCTBUM C YacTbto 4 ctatbn 247 YIK PO 3awmTHMK He npurnaileH
CcaM1MM 0GBMHSIEMbIM, €70 3aKOHHbIM NPEeACTaBUTENEM MMM OPYTMM NMLIOM MO NOpyYeHnto 06BMHAEMOTro,
TO cyd B Uensix obecneyeHnss CoOCTA3aTeNbHOCTN U PaBHOMNPAaBUS CTOPOH M NMpaBa OOBUHSEMOrO Ha 3a-
LNTY NPUHUMAET Mepbl K Ha3HadeHuIo 3auTHKKa (n. 9); 3) ecnu o6BUHSAEMbIM 3asiBIEHO XOA4ATanCTBO
00 oTnoxeHun cynebHoro 3aceganunsa Anst npurnaweHnst n36paHHoOro MM 3alUMTHMKA, TO 06BMHAEMOMY
cnenyet pasbsACHUTb, YTO B CUITY NoroxeHui Yactn 4 ctatbn 50 YTK PO npu HesiBke npurnalleHHoro nv
3alUMTHMKA B TedeHue 5 cyTok nMbo B Te4eHne nHoro bornee ANUTENBHOMO, HO Pa3yMHOMO CpoKa CO AHSA
3asBreHns Takoro xogaTancTea, Cyd Bnpase NpeanoxnTe 06BUHAEMOMY NPUIMacuTb APYroro 3alimMTH1Ka,
a B criyyae oTkasa NpuHSTb Mepbl NO ero HasHayeHuto (n. 12).

Pa3BuTHE OCHOBHbIX MOCTYNATOB NpUHLMNa obecneyeHns nogo3peBaeMomy 06BMHAEMOMY NpaBa Ha
3aWNTy peanusyeTcs Takke 3a cveT nosnumnin KoHctutyumoHHoro Cyaa P®. Tak, ocHoBononaralwmum n3
COOTBETCTBYIOLLMX MO3MLMIA CriegyeT Npu3HaThb Ty, COrMacHO KOTOPOW NpaBo Ha MONb30BaHWe ycryramu
afBokaTa (3aLLMTHMKA) He CBSI3aHO C MpuobpeTeHnem KOHKPETHOrO OPULManbLHOro ctatyca B YrorloBHOM
cygonpousBogcTtee. CornacHo ykasaHuam KoHctutyuyuoHHoro Cyga PO MoxHO npusHaTe NpaBo Norb30-
BaHUSA MOMOLLIbIO aABOKaTa (3alMTHMKA) KaXXOOMY MnyLy C MOMEHTA, Korga B OTHOLLEHUWN HEro B Yronos-
HOM CyOOMNPOM3BOACTBE HaYMHAET OCYLLECTBMAATLCS MyOrmyHoe yronoBHOe mpecnefoBaHne B NobbIx
ero oopmax, a TaKkke Korga B Liensix ero n3oonuyeHnsi NpomsBogAaTCs Te UNn NHble CNeacTBEHHbIe Aen-
CTBUSI UNW NPEaNPUHMMAOTCA Mepbl NPUHYAMTENBHOIO XapakTepa, pearnbHO orpaHuydmBaiowmne cesoboay
N NINYHYIO HEMPUKOCHOBEHHOCTb ML HE3aBMCUMMO OT €ro NpoLeccyarnbHOoro craTtycad.

Takum 06pa3om, KOHCTUTYLIMOHHBIN, CYyAONPON3BOACTBEHHbIN, YrONTOBHO-NPOLIECCYanbHbIA MPUHLMM
obecnevyeHns npaBa No4O3peBaeMOro 1 06BMHAEMOrO Ha 3aWwuTy AENCTBYET Ha BCEX CTagusX yroros-
HOro CygonpoOu3BOACTBA, SBMSETCS 3MIEMEHTOM CUCTEMbI rapaHTWUiA, PacnpOCTPAHSIOWMXCS Ha Kaxgoe
NMLO C MOMEHTA, Korga B OTHOLLUEHUW HEro B YTrONTOBHOM CyAONPOM3BOACTBE HAYMHAET OCYLLECTBNATHCS
nybnnyHoe yronoBHoe npecrnegoBaHune B Mobbix ero popmax, obecnevmBaoLwnx B TOM YMCNe yyacTue
NpodeccuoHanbHOro 3almuTHUKa (agBokarta) B YrofoBHOM cygonpoussoacTse. MexayHapoaHon onbIT
€ro peanusauun BHe 3aBUCUMOCTU OT MOSIMTUYECKOrO YCTPOMCTBA rocyaapcTBa M ero coumanbHO-3KOo-
HOMMYECKOrO MONoXeHus, 6e3yCcrnoBHO, eLle He pa3 NpUBMEKYT BHMMaHNe MHOrMX UccnegoBaTenen Kak
B Poccuu, Tak 1 3a pybexxom.

" Ctporosuy M. C. NpaBo 06BUHAEMOrO Ha 3aLUMTy M Npe3yMnums HeBUHOBHOCTM. Mockea, 1984. C. 68

2 O npakTMKe NPMMEHEHUsI Cydamu 3aKOHOAAaTeNbCTBa, 06ecneunBatoLLEro NpaBo Ha 3aluTy B YrONOBHOM Cy-
nonpoun3soacTee: nocraHosreHne MNneHyma BepxosHoro Cyaa Poccuiickon ®epepaumm ot 30 utoHs 2015 . Ne 29 //
BronneteHb BepxosHoro Cyaa Poccuiickon ®enepaumm. 2015. Ne 9.

%Mo peny o npoBepke KOHCTUTYLIMOHHOCTM MOJOXKEHWUIA YacTu NepBol cTatbn 47 1 YacTy BTopoW ctatbh 51 Yro-
noBHo-npoueccyansHoro kogekca PCPCP B cBA3n ¢ xanobow rpaxgarHvHa B. M. Macnosa: noctaHoBneHune Kol-
ctutyumoHHoro Cyaa Poccuiickon ®epepaumm ot 27 noHs 2000 roga Ne 11-I1 // BectHuk KoHcTuTyumoHHoro Cyaa
Poccuiickon ®egepaumm. 2000. Ne 5.
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